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SIFA comments on Irish MISP Discussion Papers on supervision, delegation, and depositaries
Supervision
Q1: Do Member States prefer replacing the Commission's annual peer review with:
· Option A: a recalibrated Joint Review mechanism involving ESMA and the relevant competent authorities; or 
· Option B: Co-ordination Colleges for the largest and most complex cross-border asset management groups? 
SIFA: SIFA considers that the practical differences between the two proposed mechanisms are not entirely clear. Regardless of which option is chosen, SIFA considers it essential that firms are not burdened with disproportionate costs arising from these exercises. It should therefore be made explicit that firms are not expected to participate directly in the review process. Rather, the exercise should focus on identifying differences in supervisory approaches among competent authorities and should rely on information already available to those authorities.
SIFA therefore agrees with the statement on page 3 of the Discussion Paper that "The joint review should focus on assessing supervisory approaches applied by competent authorities rather than the substantive compliance of individual firms." Against that background, Option A appears to be the more cost-effective approach.
With regard to the allocation of costs, SIFA would like to make the following observations.
At the outset, SIFA wishes to emphasise that it strongly supports supervisory convergence, both to enhance investor protection and to promote a level playing field within the internal market. However, the benefits of the proposed mechanisms for supervisory convergence across the EU, including for firms outside the largest cross-border groups—remain uncertain.
Rather, the principal effect appears to be improved coordination between the competent authorities of those Member States in which the largest asset managers are established. While this may benefit those firms, the likely impact should not be overstated. The largest asset managers are already concentrated in a limited number of Member States, and their cross-border activities typically consist of either cross-border marketing or cross-border portfolio management under the UCITS management company passport. In these cases, supervisory responsibilities are already allocated between the relevant competent authorities under the UCITS Directive.
SIFA therefore questions the overall added value of the proposed mechanisms. Measures intended to strengthen supervisory convergence across the entire European asset management sector, not merely the largest groups, should instead be pursued through other instruments within ESMA's existing framework.
It is inevitable that ESMA's costs for either Option A or Option B will ultimately be borne indirectly by firms across the industry, including those outside the largest cross-border groups. As regards the participating competent authorities, SIFA assumes that they will bear their own costs and that these will therefore not be financed through ESMA's budget.
Given that the proposed cooperation mechanisms are primarily intended to benefit the largest cross-border groups, it would not be appropriate for other firms, for example firms established in Member States whose competent authorities would not even participate in the cooperation, to bear those costs indirectly through ESMA's funding.
Q2: If Member States prefer Option A: Joint Review mechanism, which approach is preferred?
· Option 1: retaining the focus on the largest groups while reducing the frequency of the review from annually to once every three years; or 
· Option 2: broadening the scope to include large and medium-sized groups (for example, groups with NAV above EUR 100 billion), with a limited number of groups reviewed each year and no fixed review cycle for individual groups. 
SIFA supports Option 1. Reducing the frequency of the reviews would help contain costs while allowing the mechanism to be tested in practice. The costs and benefits of the approach should subsequently be evaluated before any expansion of its scope is considered.
Q3: What other elements could be considered?
The scope of the review should be limited to matters that are relevant in light of its intended purpose. According to the Discussion Paper, the review is intended to cover supervisory issues relating to organisational requirements, internal governance, resource allocation and risk management in a cross-border context involving more than one competent authority.
Accordingly, the mechanism should only apply where a corporate group includes fund management companies established in different Member States. The existence of other group entities established in different jurisdictions is not, in itself, relevant, since the review is intended to focus solely on supervisory issues concerning fund management companies.
Moreover, the most common form of cross-border activity undertaken by fund managers is the cross-border marketing of funds. In many cases, all fund management companies within a group are established in the same Member State, meaning that only one competent authority is responsible for the supervisory matters covered by the review. In such circumstances, there is no need for supervisory coordination.
Accordingly, a fund management group whose only cross-border activity consists of the marketing of funds should fall outside the scope of the proposed supervisory coordination mechanism.
Delegation
Q1: Do Member States support the proposed Risk-Calibrated Intra-Group Delegation Model?
SIFA: SIFA supports the proposed model. It provides greater legal certainty by clearly identifying which elements of the delegation framework continue to apply and which requirements may be waived in an intra-group context. This clarification will facilitate implementation and reduce unnecessary administrative burdens.
The simplified regime for intra-group delegation should apply to all entities within the same corporate group. It should therefore not be limited to investment firms, credit institutions and fund management companies, but should also encompass insurance undertakings, institutions for occupational retirement provision (IORPs), and other group entities capable of performing delegated functions, such as administrative services.
Q2: Do you support the automatic application of a lighter regime for EU entities, or should all entities be subject to a risk assessment?
SIFA supports the automatic application of the simplified regime where the delegate is established within the European Union.
The existing EU regulatory framework already provides a common level of prudential regulation and supervisory oversight. Subjecting intra-group delegation within the EU to an additional case-by-case risk assessment would therefore create unnecessary complexity and administrative costs without delivering a corresponding benefit in terms of investor protection.
The proposed approach appropriately balances proportionality with effective supervision and should contribute to a more efficient operating framework for cross-border asset management groups.
Depositaries
Q1: Do Member States believe that additional EU-level top-up authorisation requirements are necessary for depositaries providing depositary services to funds domiciled in another EU Member State under the derogation?
SIFA: SIFA does not consider that an additional authorisation regime would provide any added value.
The regulatory framework governing depositaries is already extensively harmonised through Commission Directive 2010/43/EU and Commission Delegated Regulation (EU) 2016/438 (Articles 30–37). If these rules are considered insufficient from an investor protection perspective, they should instead be strengthened at EU level. Given that UCITS may be marketed freely to retail investors throughout the Union, investor protection should not vary depending on the Member State in which a fund is established. Such differences would be problematic irrespective of whether cross-border depositary services are permitted.
Moreover, introducing a separate authorisation regime exclusively for cross-border depositary services would be difficult to justify. It is also unclear what additional requirements such an authorisation would assess beyond those already applicable under the existing framework. Requirements relating to supervision, cooperation and information sharing should instead be laid down directly in the UCITS and AIFM legislative frameworks.
In particular, it should be ensured that the introduction of a depositary passport does not result in a new authorisation requirement for purely domestic arrangements, i.e. where both the fund and its depositary are established in the same Member State. Such an outcome would increase administrative burdens and costs while running directly counter to the objective of the proposal, namely to improve the efficiency and competitiveness of the European fund industry. The benefits of the reform would thereby be significantly undermined.
Under the current UCITS framework, the appointment of a depositary is assessed as part of the authorisation of the fund pursuant to Article 5 of the UCITS Directive. Should additional safeguards be considered necessary, these should instead be incorporated into that authorisation process where the proposed depositary is established in a Member State other than that of the fund.
For example, the competent authority responsible for authorising the fund could obtain a statement from the depositary's home competent authority regarding any supervisory measures or sanctions relating to the institution's depositary activities. Likewise, the competent authority of the depositary's home Member State could be required to notify the competent authorities of both the fund's home Member State and the management company's home Member State of any such sanctions.
Finally, it should be recalled that the competent authority of the fund's home Member State already has the power under the existing UCITS framework to require a fund to replace its depositary where this is considered necessary.
Q2: If so, do Member States support adding the depositary function as an ancillary activity under MiFID II, with appropriate transitional arrangements for already authorised entities?
SIFA does not consider a separate ancillary authorisation under MiFID II to be necessary for the provision of cross-border depositary services.
Furthermore, the proposal appears to apply to depositary activities generally rather than only where the passport is used. Otherwise, transitional arrangements would not appear to be required. SIFA therefore opposes the introduction of additional regulatory requirements or administrative burdens for institutions that have no intention of making use of the passport.
Q3: Alternatively, do Member States support introducing a specific top-up authorisation framework under UCITSD and AIFMD for depositaries providing cross-border services under the derogation?
SIFA does not consider that a separate top-up authorisation would provide any meaningful added value. Nor is it apparent what additional matters would appropriately be assessed under such a regime beyond those already covered by the existing supervisory framework.
Q4: If Member States do not support either of the approaches set out in Q2 or Q3, what alternative approach would they propose to ensure sufficient authorisation standards for cross-border depositary services?
As noted in response to Question 1, any additional assessment should take place as part of the authorisation of the fund under Article 5 of the UCITS Directive or when a fund appoints a new depositary pursuant to Article 5(6).
More fundamentally, SIFA finds it difficult to identify any justification for imposing more stringent requirements on a depositary solely because it provides services on a cross-border basis.
If an additional safeguard is nevertheless considered appropriate, one possible requirement would be that a depositary making use of the passport should already provide depositary services to investment funds established in its home Member State. This would ensure that the institution is subject to substantive supervisory oversight in respect of its depositary activities by its home competent authority.
Q5: Do Member States consider that the safeguards outlined above are sufficient to ensure effective supervision, investor protection and legal certainty where a Member State permits a fund domiciled in its jurisdiction to appoint a depositary established in another Member State?
SIFA considers that effective supervision can be ensured through enhanced cooperation and information sharing between competent authorities, without introducing a separate authorisation regime.
In particular, the competent authority of the fund's home Member State should have powers equivalent to those provided for in Article 98(3) of the UCITS Directive, enabling it to request supervisory action by the competent authority of the depositary's home Member State where appropriate.
Similarly, provisions corresponding to Article 101 of the UCITS Directive concerning cooperation and the exchange of information between competent authorities should be introduced to ensure effective cross-border supervision.
Q6: Are there any additional safeguards, clarifications or supervisory mechanisms that should be considered to further strengthen the framework?
SIFA does not consider that any additional safeguards are necessary beyond enhanced supervisory cooperation and information sharing as outlined above.
Harmonisation
Q1: Do Member States support the proposed harmonisation measures and the removal of the identified national discretions?
SIFA: SIFA supports the proposed harmonisation measures and welcomes greater alignment across Member States as a means of promoting a more level playing field within the internal market.
Q2: Do Member States support replacing the standard UCITS 5/10/40 diversification rule with a tailored 5/20/50 regime for UCITS managed with reference to an index, where the UCITS remains genuinely actively managed?
Given the broad nature of the concept of "managed with reference to an index", a tailored diversification regime may be appropriate. However, it remains unclear which types of UCITS that would fall within the scope of this concept.
Merely referring to an index as a general performance benchmark should not be sufficient. Such an interpretation could, in practice, result in virtually all UCITS being exempt from the standard 5/10/40 diversification limits.
A different consideration applies, however, to funds whose primary investment objective is to track an index while excluding certain index constituents in order to implement a sustainability strategy. Such funds should be permitted to apply the same concentration limits as traditional index funds. These types of funds have long been common in Sweden. They are typically referred to as enhanced index funds or index-oriented funds and share the key characteristics of index funds in terms of portfolio construction, management approach and fee levels.
Under the current rules, however, these funds incur unnecessary administrative costs in complying with the standard 5/10/40 diversification limits. The Commission's proposed 20% issuer limit would enable such funds to track their reference indices more closely while reducing the operational burden associated with sustainability screening. The proposal would therefore facilitate the continued development of sustainable, low-cost investment products.
The wording of the consultation question refers to "UCITS managed with reference to an index, where the UCITS remains genuinely actively managed." This suggests that the proposal is primarily intended to address funds that exhibit materially greater active deviations from their reference index than the Swedish index-oriented funds described above. From that perspective, it appears reasonable to introduce a modified diversification regime such as the one proposed.
To ensure that funds which replicate an index while excluding certain constituents to implement their sustainability strategy may continue to benefit from the same diversification limits as index-tracking UCITS, SIFA proposes that the opening paragraph of Article 53(1) of the UCITS Directive be amended as follows:
Without prejudice to the limits laid down in Article 56 Member States shall ensure that the limits laid down in Article 52 are raised to 20 % for investment in shares or debt securities issued by the same body when, according to the fund rules or instruments of incorporation, 
a) the aim of the UCITS’ investment policy is to replicate the composition of a certain stock or debt securities index, including where replication is supplemented with the exclusion of certain index constituents to achieve the UCITS’ sustainability strategy, or 
b) where the UCITS is managed by reference to an index and provided that the total of shares or debt securities issued by the same body in each of which it invests more than 5 % of its assets does not exceed [50 or 60] % of the value of its assets.

Q3: Are there any specific amendments where Member States have outstanding concerns or consider that further discussion, drafting refinements, or the retention of national discretion may be warranted?
SIFA has no further comments.
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