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Svar på Precidency note WK 5654/2026 INIT  
A. Depositary passport: Proposal on the depositary passport (first reading)

1. The derogation in Article 21(5a) of the AIFMD has not been applicable in Sweden, since the requested requirements has not been met.
2. If the same rules and level of investor protection are applied consistently across the Union, the Commission’s objective of a more integrated market may be achieved. The rules governing depositaries in Sweden are derived from EU law; there has been no gold-plating at national level.
Regarding Level 2, there is already the Commission Delegated Regulation (EU) 2016/438 supplementing Directive 2009/65/EC of the European Parliament and of the Council with regard to obligations of depositaries. If these rules are already applied differently across different Member States, efforts should be focused on strengthening these rules and eliminating national add-ons.
3. To achieve supervisory convergence and maintain market confidence, it is essential that supervisory authorities in different jurisdictions are able to share information with one another.
As pointed out in the presidency note, article 26a of UCITSD already spell out supervisory cooperation arrangements regarding depositaries on the one hand and fund/fund managers on the other, including in cross-border situations, however it has not been interpreted that way. One way to improve the legal text would be to change the word “or” to “And” in Article 26a paragraph 2. A clarifying sentence – or a recital with the same meaning - could also be added to specify that this requirement is also applicable in the context of a depositary passport (our suggestion in bold):
If the competent authorities of the UCITS or and of the management company are different from those of the depositary, the competent authorities of the depositary shall without delay share the information received with the competent authorities of the UCITS and of the management company. The same applies in situations when the UCITS or the management company is established in another Member State than the depositary.
As for AIFMD, the following additions could be made in Article 21(16) (our suggestion in bold):

The depositary shall make available to its competent authorities, to the competent authorities of the AIF and to the competent authorities of the AIFM, on request, any information that it has obtained while performing its duties.
Where the competent authorities of the AIF or the AIFM are different from those of the depositary, or when the depositary is established in another Member State than the AIF or the AIFM:
 (a) the competent authorities of the depositary shall share without delay with the competent authorities of the AIF and the AIFM any information relevant for the exercise of those authorities’ supervisory powers; and
 (b) the competent authorities of the AIF or the AIFM shall share without delay with the competent authorities of the depositary any information relevant for the exercise of those authorities’ supervisory powers.

B. UCITS investment and composition limits, replacement of the concept of EPMs by that of SFTs and other outstanding issues (first reading) 

B.1 20% issuer limit: Harmonisation, recognition of indices by ESMA and extension of the limit to UCITS that are managed by reference to such index.
1. The amendment in article 53(1) UCITSD would allow index-tracking funds to apply the same exposure rules as index funds, which is a prerequisite for replicating the composition of certain indices. The Association welcomes this change.
However, the proposal also introduces a new requirement that ESMA must “recognise” an index in order for it to be used in fund management. Currently, it is national competent authorities that approve indices based on criteria set out in Level 1 and Level 2 legislation. Requirements for ESMA to maintain a register of certain indices already exist under the Benchmark Regulation (EU) 2016/1011 (see Article 36).
Introducing a separate requirement for ESMA to recognise indices specifically for use in fund management would increase administrative costs. It would also be inappropriate to grant ESMA the ability to effectively override decisions taken by national competent authorities.
If an index that has already been approved in fund rules and is actively used in fund management were suddenly not included in ESMA’s register, this could have very serious consequences. Such a framework should not be introduced without compelling justification. No such justification has been presented. The Association therefore opposes the proposal.
2. No. We could support the proposal provided that the requirement for ESMA recognition of indices is removed. The same applies for recital 12. 
Formulärets överkant


B.2 Alignment of the definition of transferable securities with that of MiFID II
1. The question arises as to whether money market instruments are included in the MiFID definition of transferable securities. There should be no substantive divergence between the two frameworks in this respect. 
Please see 5 kap. 3 § Lag (2004:46) om värdepappersfonder, where there is a clear distinction between “överlåtbara värdepapper” and “penningmarknadsinstrument”.
Money market instruments, Article 2(1)(o) of UCITSD, are subject to their own distinct rules within the directive.
2. See above.

B.3 Replacement of the notion of efficient portfolio management techniques and harmonisation (Art.51(2) of the UCITSD)
1. Introducing a reference to SFTs under the SFTR risks unnecessarily constraining the scope for efficient portfolio management for UCITS. It must therefore be ensured that this does not result in any substantive change to the existing rules or to the current possibilities for efficient portfolio management. In particular, it should not affect the use of derivatives (Article 51(2) second paragraph). If further clarification is deemed necessary, this should be addressed at Level 2 in the Eligible Assets Directive. 

B.4 Removal of national discretions on UCITS investment rules
1.  - 

C. EU Group /intragroup ressource utilization
1. We are positive about the aim of simplifying the provision of services within the group of a management company/AIFM. We believe certain considerations could be made when delegating within the own group, due to the potential lower risk. However, we are not convinced that the proposal will actually lead to any simplification. Most rules that are applicable when delegating tasks to third parties would still have to be taken into account (supervision, not delegating certain tasks to the depositary etc.), especially since the management company/AIFM is still responsible for the performance of the services. Moreover, since other regulations on outsourcing within groups go in a different direction (the DORA Regulation, the anti-money laundering regulations and EBA's guidelines on outsourcing) the potential for a burden reduction is limited. It would thus be more beneficial to acknowledge that the delegation regime should be applied using a risk-based approach, which to some extent could lower the administrative burden when delegating within the own group. In that way the concept of an EU group would not have to be specified. 
Article 2(1)(v) UCITSD introduces the concept of an “EU group of a management company and AIFM defined, in relation to a given management company or AIFM, as a group within the meaning of Article 2(11) of Directive 2013/34/EU”. By contrast, Article 13 uses the shorter term “EU group.” However, Recital 5 indicates that the same group definition is intended to apply also for the purposes of Article 13.
We consider that this definition is too narrow in this context, as it appears to cover only groups comprising management companies together with investment firms or credit institutions. This would imply that the proposed simplifications could only be applied in relation to such entities.
In Sweden, however, group structures may also include, for example, management companies and insurance undertakings. Mandates relating to certain administrative functions may therefore be assigned to other types of entities within a group than those covered by the definition. Such groups should equally be able to benefit from the proposed simplifications relating to delegation. Otherwise, the measure risks creating a distortion of competition. (Please note that point (v) has already been introduced by Directive (EU) 2024/2994.)
Furthermore, in line with the proposals on simplified delegation within an EU group (Article 13), we consider that a management company should also be permitted to provide certain services to other entities within its group without requiring a specific authorisation.
The functions referred to in Article 6(3)(b)(iv) fall outside the scope of regulated fund management activities. There is no justification for requiring separate authorisation for a management company to provide such functions when they are already performed within the group. Allowing this would contribute to greater cost efficiency at group level.
2. If a group definition should be introduced, aiming at simplification for the groups that are in scope, the definition should also include insurance companies. It is possible to coordinate the performance of certain administrative functions, included in the annex of the UCITSD/AIFMD, by delegating them to an insurance company within the same group. The existence of groups consisting of an insurance company and a management company/AIFM may be particular for Sweden. However, in order not to distort competition, any simplification for groups should also apply to groups of mancos/AIFM: s and insurance companies. The definition should also not only apply to groups where the management company is the parent company. Such groups do not exist in Sweden, and it would thus distort competition. 

D. Possible drafting changes to aspects of the proposals on authorisation, including passporting upon authorisation and clarifications on ‘ESMA IT solutions’

D.1.2.1 Draft RTS mandate to ESMA under Article 5(8) of the UCITS Directive 
The authorisation process for management companies and funds needs to be further harmonised. This is crucial not only to create a level-playing-field – todays fragmentation is distorting competition between fund managers established in different Member States – but also to build trust in companies that operate across borders. Member States need to have the same view on how the authorisation process should be conducted and what should be considered. This would contribute to the acceptance of simpler processes for cross-border marketing, since MS would to a higher extent be able to rely on the authorisation processes across the union. It would also make it easier for companies to operate on the internal market, for example by being able to rely on the same process when establishing funds in several MS. 
That said, we would like to make the following comments on the presidency proposals on Article 5(8) of UCITSD (our suggestions in bold):
1. In order to ensure consistent harmonisation of this Article, the European Supervisory Authority (European Securities and Markets Authority) (hereinafter ‘ESMA’), established by Regulation (EU) No 1095/2010 of the European Parliament and of the Council (1) shall develop draft regulatory technical standards to specifying: 
a) the details of the information to be provided to the competent authorities in the application for the authorisation of the UCITS, in accordance with this Article., including an indicative list of circumstances where additional information should be provided to the competent authorities and the objectives of such additional information; Competent authorities may request additional information where justified on a case-by-case basis.
b) the conditions relevant to the procedures and timelines to be followed as part of the application for authorisation of a UCITS, in accordance with this Article, defining what is considered a complete application for the purpose of adherence to those timelines; 
c) the methods and arrangements for delivery of the information to be provided under point a) above. 
We do not consider the proposed “indicative list” under point (a) to be a sound approach. In practice, such a list is likely to be treated by supervisory authorities as a de facto requirement, leading to systematic requests for additional information based on its contents. It should also be recognised that markets differ and that competent authorities must be able to apply a genuinely risk-based approach. The proposed list risks undermining this flexibility, delaying time to market and increasing costs. Supervisory authorities should be able to exercise their judgment within the scope of their existing mandate without the need for such a list. The proposed addition should therefore be removed.
If any clarification is considered necessary, a more appropriate approach would be to include a general provision such as: “Competent authorities may request additional information where justified on a case-by-case basis.”
That said, we support the proposed addition in point (b). This would be of significant practical value for applicant firms and is something we have long requested from the Swedish Financial Supervisory Authority. 
We believe the proposed new third subparagraph after the second subparagraph of paragraph 8 of Article 5 of the UCITSD (below) to be redundant.
ESMA shall develop IT solutions, including templates, data standards, formats and instructions for providing the information referred to in point (a). 
When developing the draft regulatory standards in relation to point (b), ESMA shall ensure that existing national laws, regulations and administrative provisions are duly considered.
We find that the proposed addition is not suitable for inclusion at Level 1. Moreover, this is an issue that would be more appropriately addressed in the development of ESMA’s regulatory technical standards (RTS).
We do however suggest amending the Article to explicitly require that the measures are implemented in a cost-efficient manner. Without such clarification, there is a risk that the measures could result in costs that are disproportionate to the benefits achieved.
The Article should also clearly state that the ESMA IT solution must not impose additional costs on firms. Any increase in costs could ultimately reduce market participation and there is an obvious risk that costs ultimately may have to be passed over to investors. This could be even more significant in Sweden since all costs (through the NCA) are transferred to the companies. 
An option could be to restrict the mandate to ESMA to the development of templates and instructions for providing information (that is, no data standards or other IT solutions). 

D.1.2.2. RTS mandate to ESMA under Article 7(6) UCITSD and Article 7(6) AIFMD
We would like to make the following comments on the presidency proposals on Article 7(6) of UCITSD and 7(6) of AIFMD:
6. In order to ensure consistent harmonisation of this Article and Article 29, ESMA shall, under observance of the principle of proportionality, develop draft regulatory technical standards specifying: 
a) the details of the information to be provided to the competent authorities in the application for the authorisation of the management company, or investment company in accordance with this Article and Article 29, including the programme of activity, including an indicative list of circumstances where additional information should be provided to the competent authorities and the objectives of such additional information. 
b) Conditions relevant to the procedures and timelines to be followed as part of the application for authorisation of the management company or investment company, defining what is considered a complete application for the purpose of adherence to those timelines; 

c) the methods and arrangements for delivery of the information to be provided under point a) above. 
‘ESMA shall develop IT solutions, including templates, data standards, formats and instructions for providing the information referred to in point (a). 
When developing the draft regulatory standards in relation to point (b), ESMA shall ensure that existing national laws, regulations and administrative provisions are duly considered.
We support the proposed addition in point 6, that refers to proportionality.
In all other aspects, we refer to the comments on the previous question.

D.2 Clarifications on the development by ESMA of IT solutions
We support all three of the key clarification requirements set out in this section. These should be regarded as fundamental preconditions for any such proposal. It is therefore essential that the Commission addresses and clarifies these points explicitly.

D.3 Passporting upon authorisation procedure and ‘material changes’ under the CBDR
It is not clear to us what” marketing communications” means in this context.  We believe it should be permissible to require the management company, UCITS or AIFM, as part of the authorisation process, to provide information on the Member States in which it intends to market its operations. However, based on the comments put forward by Member States, this does not appear to be the case. In our view, any form of prior approval of marketing communications such as advertisements or similar content within the authorisation process would be unacceptable.
Given the uncertainties surrounding what constitutes “marketing communications” in this context, we would also like to stress that different competent authorities within the same jurisdiction may be responsible for different aspects of supervision. The authority responsible for overseeng advertising and marketing practices (“how to market”) may not necessarily be the same as the authority responsible for authorising and supervising management companies and funds. In Sweden, for example, the Consumer Agency (KOV) is the competent authority responsible for the supervision of marketing practices. It is therefore essential that the framework takes this division of responsibilities into account and enables all relevant competent authorities to effectively carry out their respective mandates. In particular, if marketing communications (what it may be) are to be submitted via the ESMA IT platform, all competent authorities concerned must be able to access such information.
That said, we support the proposed amendments to Article 17c(2) of CBDR (identical amendments to Article 17f(2) and Article 17g(2)(j) of the CBDR), Article 17c(7) of CBDR  and Article 17g(2)(i) of the CBDR.
Regarding the suggested wording for a recital on the notion of ‘material change’ for CBDR purposes, we question what this addition actually adds, as we cannot understand what it says.
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